
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/WE/466/99/JM 

In the complaint between: 

 

Peter van Wezel Complainant 
 

and  

 

Gencor Pension Fund First Respondent 
Engen Retirement Fund Second Respondent 
Gencor Limited Second Respondent 
 
 

PRELIMINARY DETERMINATION IN TERMS OF SECTION 30J OF THE PENSION 
FUNDS ACT OF 1956  

 
 

1. The complainant has lodged a complaint against the three respondents in terms of 

section 30A of the Pension Funds Act because he is aggrieved by the first 

respondent’s failure to hedge the value of his benefits pending his transfer from the 

first respondent to the second respondent. 

 

2. All three respondents replied to the complaint in writing and I scheduled a hearing for 8 

August 2000.  However, on giving further consideration to the papers, I decided that a 

hearing would be premature and perhaps unnecessary.  Accordingly, to avoid incurring 

unnecessary costs, I telephonically advised the parties of my decision to issue this 

preliminary ruling in the form of a rule nisi to which they will have an opportunity to 

respond in writing. 

 

3. Subsequent to this, I received additional submissions in a letter dated 4 August 2000 

from Mr Richard Bryant of Citadel Investment Services Limited on behalf of the 

complainant.  I have also received a copy of heads of argument prepared on behalf of 



 Page 2 
 

the first and third respondents by Adv A E Franklin SC.  It is not clear to me whether 

Adv Franklin’s heads of argument have been delivered to the complainant.  If need be 

this office shall make a copy available on request.   

 

4. The complainant originally worked for Gencor Limited and belonged to the first 

respondent (the “Gencor Fund”) a defined benefit fund.  During 1991, the complainant 

was transferred from Gencor to Engen, then a wholly owned subsidiary of Gencor.  

Because Engen did not have a defined benefit fund open to new members at that time, 

the complainant was allowed to remain a member of the Gencor Fund. 

 

5. As a result of further restructuring in 1998, Gencor reduced its employee base to a 

small number and was also intending to wind up the Gencor Fund.  An agreement was 

reached between Gencor and Engen that all affected employees would move from the 

Gencor Fund to the Engen Retirement Fund, a defined contribution fund.  A substantial 

surplus over and above the actuarial reserve was offered to each affected member as 

a transfer value.   

 

6. As part of the same exercise, the complainant chose to transfer the taxable portion of 

his actuarial reserve (namely, his own contributions) into a retirement annuity fund of 

his choice, with balance to be transferred to the Engen fund.   

 

7. The total value of the complainant’s transfer value (including surplus and investment 

reserve) as determined by the Gencor Fund actuary as at 1 April 1998 was 

R2,385,300.  The amount of his own contributions plus fund interest transferred to the 

retirement annuity fund was R483,009.43.  Later an additional amount was transferred 

to the retirement annuity in the amount of R15,662.06, this being interest on the 

portion transferred for the period 1 April 1998 to 3 July 1998 less tax of 25%.  This left 

a net amount of R1,902,290.57 as the amount to be transferred to the Engen 

Retirement Fund on 1 April 1998.  Because of delays in the section 14 process and the 

significant decline in stock-market values in August 1998, the amount actually 
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transferred on 1 July 1999 was an amount of R1,810,894,64.  The complainant’s 

grievance relates to the manner in which these transfers were effected. Through his 

financial representative he has submitted a calculation in which he quantifies his loss 

as at 1 August 2000 to be R643,873.07 and he claims  this amount as damages.   

 

8. The complainant’s claim for compensation is based on his view that the full transfer 

value for each transferring member ought to have been placed on call in the money 

market or some other fixed interest deposit account as from 1 April 1998 (the effective 

date of transfer), and he alleges that had this happened his transfer value would have 

been substantially more favourable. 

 

9. The complainant relies largely on a memorandum addressed to the Gencor Fund 

members employed by Engen by Ms Naju Hoosain, a retirement funds benefit 

consultant in the employ of the human resources department of Engen.  The 

memorandum, dated 4 March 1998, outlines the transfer arrangements and provides 

as follows: 

 
Your transfer value (which will include a share of surplus) in the Gencor Group Pension fund will 

be communicated to you during mid March 1998.  At this time you will also be issued with an 

option form to either elect to have the taxable portion of your transfer value taxed or transferred 

to a Retirement Annuity with either Sanlam or Old Mutual.  If these forms are not returned to us 

by 9 April 1998 the default option of having your benefit taxed will apply.  (The tax payable on 

the taxable portion (i.e. your own contributions plus interest) would be tax free up to R1800 and 

the balance will be taxed at your average rate.  (see Appendix II for the tax implications on 

benefits payable by the Engen Retirement Fund).   

 

Given the volatility in the investment markets and to protect your benefit before it is transferred 

to the Engen Retirement Fund, we have requested the Gencor Group Pension Fund to place 

your transfer value as at 1 April 1998 to a daily call rate account until such time as the 

necessary Section 14 approvals are received from the Registrar of Pension Funds. 
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10. It subsequently transpired that no steps were taken by the Gencor Fund, its 

consultant, Alexander Forbes, or its administrator, Sanlam, to place the monies on call. 

 Consequently, with the decline in stock-market values in August 1998, the transfer 

values also declined.  This  has led to the dispute and some dissatisfaction on the part 

of Engen.  In a letter dated 30 October 1998 addressed by Ms Hoosain to Mr J Truter 

the chairman of the Gencor Pension Fund the following was said: 

 
As an Engen Human Resources employee, I have responsibility for communicating with our 

employees regarding fund transfers. 

 

To place a few matters on record: 

 

I had requested Willie Everts of Alexander Forbes to place the transfer values of Engen 

employees on a call account until such time as the required Section 14 approval was obtained 

from the Registrar of Pension Funds.  Based on this communication I had sent the attached 

communication (attachment 1) to the members concerned.  At no time had Willie indicated that 

this was not policy or that it was contrary to your past practice in subsequent telephonic 

conversations I had with him. 

 

Also your fund rules do not appear to prohibit such an arrangement and I therefore would have 

expected this request to have been implemented.  The fax dated 31 August 1998 Willie had 

sent to Harald Langhans would also appear to confirm this arrangement (attachment 2). 

 

Therefore I was most taken aback when I spoke to Willie two days before he sent me the fax 

dated 14 October 1998 (attachment 3) in which he for the first time indicated that it would not be 

done on this basis (according to him). 

 

The transferring members with whom I have discussed this matter have made it clear that they 

will not accept the position that Willie has sought to impose on them.  These members were 

never made aware of any risk to their transfer values and the rules of your fund certainly do not 

seem to contemplate “a negative return” in delay situations. 

 

I hereby request that the trustees give this matter serious consideration and revert to me with 

your decision as soon as possible. 
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I have not received copies of the attachments referred to in this letter. 

 

11. This letter was responded to by Mr A J Du Plessis the chairman of the board of the 

Gencor Fund as follows: 

 
Your letter dated 30 October 98 to Mr J Truter has been referred to me for attention and reply.  

The matter was discussed at a meeting of the Trustees of the Gencor Pension Fund, held on 

Friday, 6 November 1998 and I wish to respond as follows: 

 

1. During our visit to your offices in Cape Town in December 1997, at which meeting Engen 

was informed of the fact that they could no longer continue to participate in the Gencor 

Group Pension Fund, your Mr Wessels handed a list of transfer values in respect of those 

employees at Engen who were at the time still members of the Gencor Group Pension 

Fund. 

 

2. It was pointed out to Mr Wessels at the time that these were provisional transfer values, and 

that final transfer values would be calculated as at 1 April 1998, when final data became 

available to do this exercise.  It was agreed, however, that each members’ actuarial reserve 

value as at 1 April 1998, plus a portion of the surplus existing at the actual date of transfer, 

would be paid over from the Gencor Group Pension Fund to the Engen Retirement Fund. 

 

3. Mr Evert is correct in his statement that it is the established practice of the Gencor Group 

Pension Fund to pay interest on transfer values at the actual rate earned by the assets in 

the Gencor Group Pension Fund.  The Gencor Group Pension Fund never received any 

written application from the Engen Retirement Fund.  This was therefore never done.  Mr 

Evert denies having agreed to do this, and is in fact not empowered to do so without the 

consent of the Trustees of the Gencor Group Pension Fund.  It has been clearly 

communicated to all the other participating employers withdrawing from the Gencor Group 

Pension Fund that, until such time as Section 14 approval of the transfer from the Gencor 

Group Pension Fund is received, they carry the investment risk in the Gencor Group 

Pension Fund.  There is no reason to believe that M Evert who did the communication, 

would have acted differently in the case of the Engen Retirement Fund. 
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4. Regarding the second last paragraph of your letter, the above is not a position that Willie 

Evert wishes to or is authorized to impose on the members of the Engen Retirement Fund.  

The situation was simply handled in terms of the established practice of the Gencor Group 

Pension Fund.  As far as the negative returns are concerned, it is a fact that , had we been 

able to transfer the money as at 1 April 1998, the members would have been effected by 

the negative returns in the Engen Retirement Fund.  Surely the Engen employees 

transferring from the Gencor Group Pension Fund to the Engen Retirement Fund would 

have been informed that they are taking on the investment risk in the Engen Retirement 

Fund? 

 

In view of the above, it would appear that, with the documentation at our disposal, the matter 

has been handled correctly.  As soon as the Section 14 Approval of the transfer between the 

Gencor Group Pension Fund and the Engen Retirement Fund is received from the Registrar of 

Pension Funds, the members’ actuarial reserve values plus their fair share of the surplus plus 

the actual returns earned on the investments in the Gencor Group Pension fund will be 

transferred to the Engen Retirement Fund. 

 

12. The first and third respondents’ response to the complaint lodged with this tribunal  is 

threefold.  Firstly, they submit that no instruction was in fact given to the board of the 

Gencor Fund to place the relevant funds on call.  Secondly, even were the 

complainant to prove that an instruction was given to the fund to place the money on 

call, the Gencor Fund maintains that the complaint is misconceived because it is 

neither the past practice in the fund nor the norm in the industry for assets in support 

of transfer values to be liquidated and placed on call pending a transfer.  The board 

saw no need, nor took any steps, to hedge the fund’s assets pending transfer since 

the fund was adequately funded and it did not at any time anticipate material 

fluctuations on the stock-market.  Moreover, it has been emphasized that although the 

transferring members’ pro rata share of the surplus declined, all transferring members 

still received their full actuarial values, (the benefit payable on transfer in terms of the 

rules) but supplemented by a smaller amount of surplus because of the decline in 

stock-market values.   
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13. Against this background it has to be decided, with reference to the definition of a 

complaint in section 1 of the Pension Funds Act of 1956, whether the board of 

management of the Gencor Fund, by failing to place the transfer values on call, has 

exceeded its powers or exercised its powers improperly or has maladministered the 

fund in a way causing prejudice to the complainant.   

 

14. Various provisions of the Act and the Gencor Fund rules are of relevance, as is PF 

Circular 97 issued by the Financial Services Board. 

 

15. Section 7C of the Pension Funds Act provides that the object of a board shall be to 

direct, control and oversee the operations of a fund in accordance with the applicable 

laws and the rules of the fund.  Section 7C(2)(a) is particularly germane.  It provides 

that in pursuing its object the board shall: 

 
Take all reasonable steps to ensure that the interests of members in terms of the rules of the 

fund and provisions of this Act are protected at all times, especially in the event of an 

amalgamation or transfer of any business contemplated in section 14, splitting of a fund, 

termination or reduction of contributions to a fund by an employer, increase of contributions of 

members and withdrawal of an employer who participates in a fund. 

 

16. This provision gives primacy to the taking of reasonable steps to ensure the protection 

of member interests within the context of the rules of the fund and the provisions of the 

Act. It is fortified by section 7C(2)(b) which obliges the board to act with due care, 

diligence and good faith. 

 

17. Rule 7.8 of the fund’s rules deal with the transfer of a member. The relevant provisions 

are rule 7.8(2) and 7.8(3) which read as follows: 

 
7.8(2) If an Employee or a group of Employees who have been given a choice elect (sic) to 

transfer to another pension fund or a provident fund approved by the Employer, or, 

as a result of transfers within the Group are forced to accept Membership of another 
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pension fund or a provident fund, the Reserve Value in respect of that Employee or 

group of Employees shall be transferred to such other fund. 

 

7.8(3) If the Reserve Value in respect of an Employee or a group of Employees is 

transferred to a provident fund in terms of Rule 7.8(2), of this Part income tax must 

first be deducted from the Member’s contributions to the Fund together with Interest, 

which for purposes of this transfer and notwithstanding any other provisions in the 

Rules, shall be deemed to be his/her withdrawal benefit under the Fund and to have 

accrued to him/her. 

 

18. There is no definition of “interest” in the rules, but there is a definition of “fund interest” 

which is defined as follows: 

 
Fund Interest means interest at a rate determined by the Fund from time to time in consultation 

with the Actuary, taking into account the rate of net investment return that the Fund earns and is 

expected to earn.  The rate may be determined with a view to keeping the rate relatively stable 

over time. 

 

19. The board’s powers and duties are spelt out in rule 13.4 of the rules which provides as 

follows: 

 
13.4 Powers and duties of the Board 

 

13.4.1 The Board must carry out the objects of the Fund.  In doing so the 

Board must direct, control and oversee the operations of the fund in 

accordance with the Rules and the applicable laws (the Act in 

particular). 

 

13.4.2 Without detracting in any way from the generality of the previous 

provision, the Board has the following powers: 

 

(a) to receive, administer and apply the moneys of the Fund; 

(b) to acquire or hold movable and immovable property and to sell, 

rent , hire, borrow or lend such property or to obtain it otherwise 
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and to transfer or dispose of it; 

(c) to lend, invest, let out at interest, place on deposit, invest in 

policies, advance or otherwise deal with all moneys of the Fund 

against such security and in the manner as the Board may 

determine from time to time, and to realize, vary reinvest or 

otherwise deal with such securities and other investments in the 

manner it may determine; 

(d) to open and operate a banking account in the name of the Fund; 

(e) to borrow money at interest or otherwise, for the purposes of the 

Fund, in order to meet incidental cash shortages, or for taking 

advantage of attractive investment opportunities; 

(f) in the name of the fund to institute, conduct defend, compound, 

settle or abandon any legal proceedings by or against the Fund; 

(g) to effect polices with one or more Insurers for the purpose of 

insuring in whole or in part, the benefits payable in terms of these 

Rules if it should so determine and to maintain existing policies (if 

any) for as long as it may deem fit; 

(h) to delegate any of its powers and duties to any institution or 

person including a committee of Board Members; and 

(i) generally to do whatever, in its opinion, is conducive to attaining 

the objects of the Fund. 

 

13.4.3 The Board may not delegate its discretionary powers regarding the 

distribution of death benefits to Dependants and Nominees. 

 

13.4.4 Apart from the duties assigned by the Board elsewhere in the Rules, 

the Board must perform the duties assigned to its in the Act. 

 

20. PF Circular 97 deals explicitly with the kind of situation forming the basis of this 

complaint and seeks to regulate the rate of investment return across the period from 

the effective date of a transfer in terms of section 14 to the date of payment.  The PF 

Circulars generally are of uncertain legal status, but they do reflect what is considered 

to be sound practice by pension funds and the regulatory authority.  The starting point 

of the PF Circular 97 is to recognize that many transfers of membership from one 
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pension fund to another have an effective date which is earlier than the date of 

application for the certificate of transfer in terms of section 14.  It further acknowledges 

that the investment return on assets transferred is normally the investment return 

earned on the assets of the transferor fund, positive or negative (defined as the “fund 

rate of return”).  On such a basis, the financial situation of the transferor fund will not 

be adversely impacted on by the terms of transfer, if the market value falls between 

the effective date of transfer and the date of payment.  The Circular recognizes this 

arrangement as the normal practice, but also allows for the two funds to reach an 

agreement in respect of a fixed rate of interest, in which case the transferor fund would 

be exposed to the risk that the investment return earned may be less than the agreed 

rate of interest.   However, for obvious reasons, before the fund can assume such 

exposure, it shall be required through its board of management to take a resolution 

confirming that it will be subject to the risk. 

 

21. The Gencor Fund has the power and authority in terms of rule 13.4.2(c) to conclude an 

agreement to place funds (and thus the transfer values) on call.  The question is firstly 

whether it agreed to do so, and secondly, in the absence of such an agreement, 

whether by failing to do so it was in any way remiss, with particular reference to 

section 7C(2)(a).   

 

22. From the evidence available, it is clear that the board of management of the Gencor 

Pension Fund did not take a resolution agreeing to put the funds on call.  And it is 

more than doubtful whether it ever received an instruction from the affected members 

to do so.  There is no evidence of any written instruction or request being directed 

either to the consultants, Alexander Forbes or to the fund.  I agree with Adv. Franklin 

that had an instruction of this magnitude been given, one would have expected it to 

have been confirmed in writing.  Thus, the complainant is compelled to rely on Miss 

Hoosain’s assertion that she conveyed an instruction orally to Mr Evert of Alexander 

Forbes.  And again I agree with Adv. Franklin that if that was indeed the only 

instruction emanating from Engen it was in many respects defective.  Firstly, there is 
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no allegation or evidence that Miss Hoosain was authorized to make such a request on 

behalf of the members of the Gencor Fund employed by Engen, including the 

complainant.  Secondly, Alexander Forbes are the consultants to the fund, whilst 

Sanlam are the administrators and actuaries of the fund.  A request of this nature, 

given its significance, would more appropriately have been directed to the fund itself or 

to its administrators and not to the consultants.  In any event, Mr Evert denies ever 

receiving the instruction.  Finally, and perhaps most importantly, even had the 

instruction been issued to Mr Evert, such an instruction would not have been effective 

against the Gencor Fund.  In terms of rule 13.4, it is the board of management of the 

fund which retains the ultimate discretion and responsibility in relation to all investment 

decisions.  This fact and the fact that Miss Hoosain apparently lacked authority to act 

on behalf of the members to make such a request, to my mind, effectively disposes of 

the complaint. 

 

23. Nevertheless, there is the important residual question of whether the board of 

management has complied with its duty to act in the best interests of the beneficiaries 

and the duty to act with due care as required by section 7C.  In this regard, it should 

be remembered that the board members are not representatives of a specific interest 

group, but are generally required to act reasonably in the best interests of all the 

beneficiaries of the scheme.  As regards the duty to act with due care, a board of 

management is required to act honestly and prudently, taking all those precautions 

which an ordinary prudent man of business would take in the managing of similar 

affairs of his own. There is no allegation on the papers that the board of management 

acted imprudently or without proper advice, or that it ought to have foreseen the fall in 

the market in August 1998.  The only allegation is that the fund or its agents failed to 

give effect to an instruction, which, as I have said, was probably an unauthorized 

instruction.  Outside of this, there was no obligation on the fund to have hedged its 

assets pending transfer and no fund can be expected to do so unless it is reasonably 

foreseeable that the market is expected to slump. 
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24. Put in another way: Would the prudent board of management in the face of the down 

turn of the stock-market have acted differently to the board of management in this 

instance?  It is common cause that the Gencor Fund followed its past practice in 

relation to the transfers to the Engen Fund, which practice was not to encash the 

investments and to deposit them in accounts with fixed rates of interest.  Had the 

board of management encashed the transfer amounts and invested them in fixed 

interest rate accounts and the market had then risen, I have little doubt that the 

complainant’s complaint would have been that the board of management was in 

breach of its fiduciary duties for failing to remain invested in the market.  Ms Robyn 

Hodges of Alexander Forbes makes the point succinctly in her submissions on behalf 

of the fund when she says: 

 
Unless otherwise requested by the transferee fund (which they were not) the Fund is not obliged 

to hedge its assets pending transfer, and in fact, it does not usually do so unless the market is 

expected to slump.  If this was a standard practice of the Fund, they would be inundated with 

claims where the market in fact rises.  The transferring members’ actuarial reserve was 

protected in that the fund agreed to pay the value as at 1 April 1998 and it was only the surplus 

distributions that were subject to the market.  We wish to emphasize that had the market risen, 

the member would have stood to benefit from such a rise. 

 

25. The submission essentially argues for appropriate deference to be given to the difficult 

investment choices facing boards of management allowing for an appropriate margin 

of appreciation. Courts in other jurisdictions have tended to support such a proposition. 

They too are generally reluctant to hold boards of management responsible for a fall in 

the value of a fund’s assets which was not reasonably foreseeable.  In Jones v AMP 

Perpetual Trustee Co NZ Limited [1995] PLR 53, the New Zealand High Court had to 

deal with a matter similar to that raised in this complaint.  The case concerned an 

insured defined contribution scheme operated by AMP for its own employees.  The 

assets were held in a managed fund operated by AMP.  Following a substantial fall in 

the stock-market in 1987, members complained that the trustee had acted in breach of 

trust by retaining equity investments when the market had fallen.  Thomas J found in 
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favour of the trustees and held that they had acted prudently in investing the assets in 

the scheme in equities.  In particular he held that  trustees were not to be held liable 

for a mere error of judgement, nor to be judged by hindsight, but by the facts in 

existence at the time the relevant events occurred and that trustees would not 

necessarily be negligent if they retained shares when the stock-market was falling.  In 

this regard, the learned judge referred to a decision of the District Courts of the United 

States, Stark v United States Trust Company of New York 445 F Supp 670 (1978) 

where District Judge Wienfeld said: 

 
It is clear that a trustee is neither insurer nor guarantor of the value of a trust’s assets.  A 

trustee’s performance is not judged by success or failure i.e., right or wrong and while 

negligence may result in liability, a mere error in judgement will not.  Neither prophecy not 

prescience is expected of trustees and their performance must be judged not by hindsight but 

by facts which existed at the time of the occurrence. 

 

26. In relation to retaining shares when a stock-market was in decline, Judge Weinfield 

stated: 

 
It is not inherently negligent for a trustee to retain stock in a period of declining market values, 

nor is there any magic percentage of decline which, when reached, mandates sale.  Indeed, the 

market’s fluctuations have expressly been rejected as a trustworthy indicia of a holding’s value – 

especially in times of general economic decline.  Similarly, the fact that the stock may not be 

desirable for long term investment does not mean that a trustee is under a duty to sell it at the 

first possible opportunity. 

 

27. Although these foreign cases would suggest significant room for manoeuvre by boards 

of management managing investment performance, there is perhaps a higher duty 

imposed by section 7C(2)(a) in situations of transfer.  However, I am satisfied that the 

general rule in this regard can be stated as being that pending transfer trustees are 

obliged to follow a prudent investment strategy based on suitable expert advice and 

that they should give proper and timeous consideration to investing transfer values at 

fixed rates of interest in response to a legitimate request to do so from affected 
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members or their authorized representative.  In this matter the board of management 

received no such request and thus was not obliged to give consideration to any 

instruction.  Absent such a request, and absent any imprudence or failure to act with 

reasonable foresight, I am not persuaded that the board of management in any way 

breached its statutory or fiduciary duties, and accordingly the complaint against the 

first and third respondent would seem to be without merit. 

 

28. Likewise, the complaint makes no specific allegations of maladministration or improper 

use of powers against the second respondent.  Accordingly, I am in agreement with 

the legal representative of the second respondent, Mr K M Kritzinger, that there is no 

case for the second respondent to meet and no basis on which I can consider the 

second respondent liable to compensate the complainant. 

 

29. For reasons explained, there has been no hearing in this matter, and therefore in the 

interests of procedural fairness the parties should be given an opportunity to deal more 

fully with the issues canvassed here and to substantiate further any of the allegations 

and submissions made in the papers.   

 

30. For the foregoing reasons I hereby issue a rule nisi calling upon the parties to show 

cause within 14 days of the date of this ruling why the complaint should not be 

dismissed. 

 

Dated at CAPE TOWN this 30th day of August 2000. 

 

 

 

___________________________ 

John Murphy 

Pension Funds Adjudicator 


